
New Tax Law Impacts Executive Compensation

As we’re sure everyone is aware, President Trump signed into law the Tax Cuts & 
Jobs Act just before Christmas.  The main focus of the new law, of course, has been 
the reduction in tax rates for individuals and especially corporations, as well as the 
repeal of the Obamacare individual mandate tax penalty.  However, the law also 
contains provisions that impact compensation in general and executive compensation 
in particular.

Changes to the Section 162(m) $1 Million Deduction Limitation

Due to a confl ict between the previous language of Section 162(m) and the proxy 
disclosure rules, the CFO has not been subject to Section 162(m) since 2007.  The new 
law now specifi cally includes the CFO and also expands the defi nition of “covered 
employee” to include any individual who was ever a covered employee (beginning 
with 2017), as long as they receive compensation from the company.  It also applies to 
individuals who hold the offi  ce of CEO or CFO at any time during the year, not just as 
of the end of the year.  The companies to which Section 162(m) applies has also been 
expanded to include those, for example, with publicly traded debt.

But the biggest change to Section 162(m) is the repeal of the performance-based 
exception.  Under the new law, all amounts above $1 million that are paid to a covered 
employee are now non-deductible, regardless of whether they are performance-based.  
This includes amounts from bonus plans, performance shares/units, and stock options.  
However, amounts under compensatory arrangements that were in eff ect on November 
2, 2017 may be able to take advantage of a grandfathering rule and, therefore, still 
qualify for a deduction.    

While the elimination of the performance-based exception will mean lost deductions 
for many companies, the lower corporate tax rate will off set some, and perhaps even 
all, of these amounts.  Moreover, the new law will simplify incentive plan design (e.g., 
no need to gain shareholder approval of performance measures and no more need for a 
so-called “umbrella plan” or “plan within a plan”) and will make it easier to adjust
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payouts at year end.  We don’t expect, however, that companies will abandon 
performance-based compensation arrangements in the wake of these changes given the 
current environment. 

Other Changes

The new law also made changes that impact broader compensation and benefi ts, 
including removal of certain deductions for qualifi ed transportation benefi ts and 
entertainment expenses, among others. 

Moving Forward

Compensation Strategies, Inc. will be working with clients in the early part of 2018 to 
update their executive compensation programs, as necessary, to refl ect the new tax law.    
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